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GRIFFIS J., FOR THE COURT:



1. L eroy Rushingapped s an order fromthe Chancery Court of L eake County finding himin contempt
of court for falingto pay dimony. On gppedl, Leroy assertsthe following errors. (1) the chancellor erred
inholdinghimin contempt of court for faling to pay dimony; (2) the chancdlor erred inawarding attorney’s
fees and court costs to Margaret Carson Rushing (Margaret); and (3) the chancdlor’s decision was
contrary to the overwheming weight of the evidence. We find no error and affirm.

FACTS
92. Leroy and Margaret were granted a divorce based onirreconcilable differences on February 11,
2002. As part of the property settlement agreement, Leroy agreed to pay Margaret $600 per month in
permanent periodic dimony, beginning on March 1, 2002.
13. On May 31, 2002, Margaret filed her first motion for citation of contempt with the court dleging
that Leroy had failed to pay adimony for the months of March, April, and May 2002. Leroy was served
with process but failed to appear for the hearing. The hearing was conducted in Leroy’ s absence, and
Leroy wasordered to pay $5,100 for back dimony, attorney’ sfees, serviceof processfees, and filingfees.
Thereafter, Leroy paid the $5,100.
14. On December 17, 2002, Margaret filed her second motion for citation of contempt dleging that
Leroy had failed to pay dimony for the months of August, September, November, and December 2002.
Prior to the court date, Leroy paid the back dimony.
5. In February 2003, Margaret requested that a withholding order be entered through the Socid
Security Adminidration so that the dimony would be sent to her directly from Leroy’s Socia Security
check. However, it waslearned that the State of L ouisianawas aready garnishing Leroy’ s Socid Security
check for the payment of back dimony that was owed to Leroy’ sformer wife. Leroy wasinitidly ordered

to pay $250 per month in dimony to his former wife pursuant to a Louisana judgment. However, that



order wasincreased to $678 per month because Leroy repeatedly failed to make payments. Because of
the Louisanagarnishment, the Socia Security Adminigtrationcould only give Margaret $40 per monthfrom
Leroy’s Socid Security check, leaving $560 per month in unpaid dimony.
96. On October 1, 2003, Margaret filed her third motion for citation of contempt alleging that Leroy
owed her dimony for May, June, July, August, September, and October of 2003. At the hearing, Leroy
was found in contempt of court and ordered to pay $2,980 pursuant to a previous court order, $500 in
attorney’ sfees, and $105 for service of process and filingfees for atotal of $3,585. The chancdlor further
ordered that L eroy be incarcerated immediatdy but placed astay onthe incarceration pending the payment
of $685 to Margaret on November 1, 2003. The chancellor aso ordered Leroy to do avoluntary wage
assgnment and/or dlotment through the Veteran’s Adminidration (“V.A.”) in order to pay the $600 per
month in permanent periodic dimony owed to Margaret. However, Leroy never paid the dimony owed
to Margaret. Instead, Leroy appeded to this Court.

STANDARD OF REVIEW
17. Our scope of review in domestic mattersislimited. This Court will not disturb the findings of a
chancellor when supported by substantid evidence unless the chancellor abused his discretion, was
manifestly wrong, clearly erroneous, or anerroneous legd standard was applied. Denson v. Geor ge, 642
So. 2d 909, 913 (Miss. 1994).

ANALYSS

Didthe chancellor err infinding Leroy in contempt of court for failing to pay
alimony?

118. “Contempt matters are committed to the substantia discretion of the trid court which, by

inditutiona circumstances and both tempord and visua proximity, isinfinitely more competent to decide



the mattersthanweare.” Elliott v. Rogers, 775 So. 2d 1285, 1291 (122) (Miss. Ct. App. 2000). Leroy
contends that the chancdlor erred in finding him in contempt of court for failing to pay Margaret dimony
pursuant to ther find judgment of divorce. To support hisargument, Leroy relieson Mosesv. Moses, 879
S0. 2d 1036 (Miss. 2004). InMoses, the court held that the amended find judgment of divorce wastoo
vague and too indefinite to be enforced. Id. at 1040 (120). The court stated that “a person is entitled to
be informed with a high degree of clarity as to exactly what his obligations are under a court order before
he can be found in contempt for willingly disobeyingthat order. Id. at (116). Here, unlikeMoses, thefind
judgement of divorce is clear and unambiguous. The property settlement agreement clearly States,
“Husband and wife agree that husband shdl pay to wife $600 per month as permanent periodic aimony.
Said permanent periodic dimony paymentsshdl be paid to wife beginning the 1% day of March, 2002, and
hushand shdl continue to pay $600 per month to the wife for permanent periodic dimony on the 1% day
of each monththereefter.” By failing to pay Margaret the agreed upon amount of aimony, Leroy willfully
disobeyed the chancedllor’ s order.
T9. In his brief to this Court, Leroy argues that the chancellor ordered him to be incarcerated unless
the V.A. withhdd money from his benefits check. He contends that the V.A. would not honor a
withholding order, making it impossible for imto fufill the chancellor’ sorder. Indeed, it is correct that the
V.A. cannot withhold money froma veteran’ sbenefits check pursuant to awithholding order. 38 U.S.C.
§ 5301 providesthat:

payments of benefits due or to become due under any law administered by the Secretary

ghdl not be assignable except to the extent pedificaly authorized by law, and such

payments madeto, or on account of, a beneficiary shdl be exempt fromtaxation, shdl be

exempt from the claim of creditors, and shdl not be liable to attachment, levy, or seizure

by or under any legd or equitable process whatever, either before or after receipt by the
beneficiary.



910.  The record shows that the chancellor did not order the V.A. to withhold money from Leroy’s
benefitscheck. The chancellor acknowledged that the VV.A. would not honor awithholding order. Instead,
the chancellor ordered Leroy to request a voluntary wage assgnment so that Margaret could be paid out
of his V.A. bendfits. Contrary to Leroy’s assertion, requesting a voluntary wage assgnment is not an
impossble task. Leroy had the opportunity to voluntarily withhold money from hisVV.A. check in order
to pay Margaret the money owed in back dimony. However, Leroy chose not to do this and instead
appealed to this Court.
11. InRosev. Rose, 481 U.S. 619, 636 (1987), the Supreme Court held that state courts can use
contempt sanctions and aveteran can beincarcerated for faling to pay child support evenif the only source
of those payments was the veteran’ s disability benefits. The Court stated:

[W]hileit may be true that these funds are exempt from garnishment or attachment while

inthe handsof the Adminigirator, we are not persuaded that once these fundsare ddivered

to the veteran a state court cannot require that veteran to use them to satisfy an order of

child support.
Id. at 635. The Supreme Court’ s holdinginRose was extended to include dimony aswel as child support
snce " both[were] viewed as familid support by the United States Supreme Court.” See Inre Marriage
of Anderson, 522 N.W.2d 99, 101 (lowa Ct. App. 1994).
112. “[D]omedic reationsarepreeminently matters of statelaw,” and “ Congress, whenit passes genera
legidation, rarely intendsto displace ate authority inthisarea.” Mansell v. Mansell, 490 U.S. 581, 587
(1989). Thechancdlor’ seffortsto enforce hisaimony award by holding Leroy in contempt did not conflict

with the congressional intent of the Veteran's benefits provisons of Title 38. Once the benefits were

delivered to Leroy, the chancellor had authority to requirethat L eroy use those fundsto satisfy the dimony



owed to Margaret. Thus, the chancdllor’s order that Leroy voluntarily withhold money from his benefits
check was not an abuse of discretion.
113.  Afindingof avil contempt is givendeference because the tria judge isinabetter postionto review
dl circumstances induding the credibility of the witness and the facts of the case. Montgomery v.
Montgomery, 873 So. 2d 1071, 1072 (15) (Miss. Ct. App. 2004). If substantia evidence supports the
findings wewill &firm. Id. Upon review, we find there is substantia evidenceto support the chancellor's
finding of contempt. The record showsthat L eroy repeatedly faled to comply witha previous court order
requiring him to pay dimony to Margaret. Therefore, the chancdlor did not er in finding Leroy in
contempt.

. Didthe chancellor err inawarding Margaret attorney’ sfeesand court costs?
914. Thechancdlor ordered Leroy to pay Margaret’ sattorney’ sfeesand court costs for having to bring
thecontempt action. Leroy arguesthat thereisno proof asto the reasonableness or necessity of attorney’s
fees and again cites Moses as support for hisargument. In Moses, there was no testimony regarding the
amount of the wife sattorney’ s fees and no request for attorney’ sfees. Moses, 879 So. 2d at 1041 (121).
Here, Margaret requested attorney’ s fees and provided proof asto the reasonableness and necessity of
those fees. “When aparty ished in contempt for vidlaing avalid judgment of the court, then attorney’s
fees should be awarded to the party that has been forced to seek the court’s enforcement of its own
judgment.” Elliott, 775 So. 2d at 1290 (1125). But for Leroy’s repesated failure to pay, Margaret would
not have incurred the expense of bringing multiple contempt actions againgt him.
15. Thedeterminationof attorney'sfeesisamatter largdy withinthe sound discretionof the chancellor.

Magee v. Magee, 661 So. 2d 1117, 1127 (Miss. 1995). We are reluctant to disturb a chancellor's



decison to award attorney's fees and the amount awarded. Id. Upon review, wefind that the chancellor
did not err in awarding attorney’ s fees and court costs to Margaret.

1. Was the chancellor’s decision contrary to the overwhelming weight of the
evidence?

716. The chancellor denied Leroy’'s request for a modification of dimony. Leroy argues that this
decision is contrary to the overwhelming weight of the evidence. The record shows that Leroy was
ordered to pay $250 per month in aimony to his former wife pursuant to aL ouisana judgment entered in
1994. However, Leroy faled to pay the dimony and, as a result, the State of Louisiana began to garnish
his Socid Security check inthe amount of $678. Leroy argues that because of this prior dimony award,
aong with other debtsincurred, heisunable to pay Margaret the dimony ordered. However, the record
showsthat Leroy knew about the prior aimony award of $250 per month, aswell asthe other debt, at the
time of his divorce from Margaret, and yet, he il agreed to pay Margaret $600 per month in aimony.
717.  Leroyfurther arguesthat hisliving expenses have increased due to the fact that heisnow remarried
with two children. However, whenLeroy remarried and fathered two children, he knew of his obligation
to Margaret.

118.  Inresponseto Leroy’s motion for modification, the chancellor Sated:

[Leroy] had a copy of that divorce judgment since ‘94 or ‘95. So he knew what his
obligations were.

| can assure you, this Court is not going to unilateraly modify [Margaret’s dimony
because[Leroy] didn't pay any attention to what might have been happeninginLouisiana.
I’m not going to do that.

So asfar asany request for relief by modification, it's denied. There hasbeen —[Leroy]
ha[s] shown no change in circumstances that he didn’t create himsdlf.



When [Leroy] got married, falowing his divorce from [Margaret] and created another

family, he did — he did so facing a known obligation to [Margaret] [and] [a] known

obligation to his prior wife in Louisana
119.  “[A]limony is normdly modifiable if there is a showing of materid and unanticipated change in
circumstances of the parties arisng after the origind decree wasrendered.” Elliott, 775 So. 2d at 1287
(18). Here, thereis no materid and unanticipated change in circumstances. As the chancdllor correctly
stated, there has been no change of circumstances that Leroy did not create himsdf. It isnot Margaret’s
fault that Leroy faled to pay alimony to his former wife or dlowed it to accumulate for severd years.
Furthermore, Leroy’ sargument that his dimony obligations to Margaret should be reduced becausehe has
so many other financid obligations is without legal merit. “Persond bills cannot be used as a factor to
reduce support payments.” Varner v. Varner, 666 So. 2d 493, 497 (Miss. 1995).
920. Leroy’spredicament was created by his own falure to makethe required dimony paymentsto his
former wife. Initidly, that payment was only $250 per month. It was not until Leroy faled to pay and
dlowed the dimony to accumulate that the State of Louisiana began to garnish his Socid Security check
inthe amount of $678 per month. The fact that the $250 award of dimony hasnow increasedisno one's
fault but Leroy’s. He should not now be allowed to escape his responghility to Margaret.
921.  Upon review, we find that the chancdlor did not err in denying Leroy’s motion for modification.

Thus, the chancellor’ s decison is not againgt the overwheming weight of the evidence.

122. THE JUDGMENT OF THE CHANCERY COURT OF LEAKE COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J., BRIDGESAND LEE, P.JJ.,IRVING, MYERS, CHANDLER, BARNES
AND ISHEE, CONCUR.






